








make a change; or (2) the cafeteria plan permits participants to make an election
for a period of coverage that is different from the period of coverage under the
cafeteria pian of a Spouse's, former Spouse's or Dependent's employer.

) Change in dependent care provider. A Participant may make a
prospective election change that is on account of and corresponds with a change
by the Patrticipant in the dependent care provider. The availability of dependent
care services from a new childcare provider is similar to a new benefit package
option becoming available. A cost change is allowable in the Dependent Care
Flexible Spending Account only if the cost change is imposed by a dependent
care provider who is not related to the Participant, as defined in Code Section
152(a){1) through (8).

(k) Health FSA cannot change due to insurance change. A
Paricipant shall not be permiited to change an election to the Health Flexible
Spending Account as a result of a cost or coverage change under any health
insurance benefits.

ARTICLE VI
HEALTH FLEXIBLE SPENDING ACCOUNT

6.1 ESTABLISHMENT OF PLAN

This Health Flexible Spending Account is intended to qualify as a medical
reimbursement plan under Code Section 105 and shall be interpreted in a manner consistent
with such Code Section and the Treasury regulations thereunder, Participants who elect to
participate in this Health Flexible Spending Account may submit claims for the reimbursement of
Medical Expenses. All amounts reimbursed shall be periodically paid from amounts allocated to
the Health Flexible Spending Account. Periodic payments reimbursing Participants from the
Health Flexible Spending Account shall in no event occur less frequently than monthly.

6.2 DEFINITIONS

For the purposes of this Article and the Cafeteria Plan, the terms beiow have the
following meaning:

{a) "Health Flexible Spending Account”" means the account
established for Participanis pursuant to this Plan to which part of their Cafeteria
Plan Benefit Dollars may be allocated and from which all allowable Medical
Expenses incurred by a Pariicipant, his or her Spouse and his or her Dependents
may be reimbursed.

(b) “"Highly Compensated Participant” means, for the purposges of
this Article and determining discrimination under Code Section 105(h), a
participant who is:

(1} one of the 5 highest paid officers;
(23 a shareholder who owns (or is cansidered to own applying the

rules of Code Section 318) more than 10 percent in value of the stock of
the Employer; or
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(3) among the highest paid 25 percent of all Employees (other than
exciusions permitted by Code Section 105(h)(3)(B) for those individuals
who are not Participants).

{c} "Medical Expenses"” means any expense for medical care within
the meaning of the term "medical care” as defined in Code Section 213(d) and as
allowed under Code Section 105 and the rulings and Treasury regulations
thereunder, and not otherwise used by the Participant as a deduction in
determining his tax liability under the Code. "Medical Expenses" can be incurred
by the Participant, his or her Spouse and his or her Dependents. "Incurred”
means, with regard to Medical Expenses, when the Participant is provided with
the medicat care that gives rise to the Medical Expense and not when the
Participant is formaily bilied or charged for, or pays for, the medical care.

A Participant may not be reimbursed for the cost of other health coverage
such as premiums paid under plans maintained by the employer of the
Participant's Spouse or individual policies maintained by the Participant or his
Spouse or Dependent.

A Participant may not be reimbursed for "qualified long-term care
services" as defined in Code Section 7702B(c).

() The definitions of Article | are hereby incorporated by reference to
the extent necessary to interpret and apply the provisions of this Health Flexible
Spending Account.

6.3 FORFEITURES

The amount in the Health Flexible Spending Account as of the end of any Plan
Year (and after the processing of all claims for such Plan Year pursuant to Section 6.7 hereof)
shall be forfeited and credited to the benefit pian surplus. In such event, the Participant shall
have no further claim to such amount for any reason, subject to Section 8.2.

6.4 LIMITATION ON ALLOCATIONS

Notwithstanding any provision contained in this Health Flexible Spending
Account to the contrary, no more than $3,500 may be allocated to the Health Flexible Spending
Account by a Participant in or on account of any Plan Year.

6.5 NONDISCRIMINATION REQUIREMENTS

(a) Intent to be nondiscriminatory. It is the intent of this Heaith
Flexible Spending Account not to discriminate in violatien of the Code and the
Treasury reguiations thereunder.

(b} Adjustment to avoid test failure. If the Administrator deems it
necessary to avoid discrimination under this Health Flexible Spending Account, it
may, but shall not be required to, reject any elections or reduce contributions or
Benefits in order to assure compliance with this Section. Any act taken by the
Administrator under this Section shall be carried out in & uniform and
nondiscriminatory manner, If the Administrator decides to reject any elections or
reduce contributions or Benefits, it shall be done in the foliowing manner. First,
the Bensfits designated for the Health Flexible Spending Account by the member
of the group in whose favor discrimination may not occur pursuant to Code
Section 105 that elected to contribute the highest amount to the fund for the Plan
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Year shall be reduced until the nondiscrimination tests set forth in this Section or
the Code are satisfied, or until the amount designated for the fund equals the
amount designated for the fund by the next member of the group in whose favor
discrimination may not occur pursuant to Code Section 105 who has elected the
second highest contribution to the Health Flexible Spending Account for the Plan
Year. This process shall continue until the nondiscrimination tests set forth in this
Section or the Code are satisfied. Contributions which are not utilized o provide
Benefits to any Participant by virtue of any administrative act under this
paragraph shalf be forfeited and credited to the benefit plan surpius.

6.6 COORDINATION WITH CAFETERIA PLAN

All Participants under the Cafeteria Plan are eligible to receive Benefits under
this Health Flexible Spending Account. The enrollment under the Cafeteria Plan shall constitute
enrollment under this Health Flexible Spending Account. In addition, other matters concerning
contributions, electicns and the like shall be governed by the general provisions of the Cafeteria
Plan.

6.7 HEALTH FLEXIBLE SPENDING ACCOUNT CLAIMS

(a) Expenses must be incurred during Plan Year. Ali Medical
Expenses incurred by a Participant, his or her Spouse and his or her Dependents
shall be reimbursed during the Plan Year subject to Section 2.6, even though the
submission of such a claim occurs after his participation hergunder ceases; but
orovided that the Medical Expenses were incurred during the applicable Plan
Year. Medical Expenses are treated as having been incurred when the
Participant is provided with the medical care that gives rise to the medical
expenses, not when the Participant is formally billed or charged for, or pays for
the medical care.

{b) Reimbursement avaitable throughout Plan Year. The
Administrator shall direct the reimbursement to each eligible Participant for all
allowable Medical Expenses, up to a maximum of the amount designated by the
Participant for the Health Fiexible Spending Account for the Plan Year.
Reimbursements shali be made available to the Participant throughout the year
without regard to the level of Cafeteria Plan Benefit Dollars which have been
allocated io the fund at any given point in time. Furthermore, a Participant shall
be entitled to reimbursements only for amounts in excess of any payments or
other reimbursements under any health care plan covering the Participant and/or
his Spouse or Dependents.

{c) Payments. Reimbursement payments under this Plan shall be
made directly to the Participant. However, in the Administrator's discretion,
payments may be made directly to the service provider. The application for
payment or reimbursement shall be made {o the Administrator on an acceptabie
form within a reasonabla time of incurring the debt or paying for the service. The
application shail include a written statement from an independent third party
stating that the Medical Expense has been incuired and the amount of such
expense. Furthermore, the Participant shail provide a written statement that the
Medical Expense has not been reimbursed or is not reimbursable under any
other health plan coverage and, if reimbursed from the Health Flexibie Spending
Account, such amount will not be ¢claimed as a tax deduction. The Administrator
shall retain a file of all such applications.
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(d) Claims for reimbursement. Claims for the reimbursement of
Medical Expenses incurred in any Plan Year shall be paid as soon after a claim
has been filed as is administratively practicable; provided however, that if a
Participant fails to submit a claim within 80 days after the end of the Plan Year,
those Medical Expense claims shall not be considered for reimbursement by the
Administrator. However, if a Participant ferminates employment during the Plan
Year, claims for the reimbursement of Medical Expenses must be submitted
within 90 days after termination of employment.

6.8 DEBIT AND CREDIT CARDS

Participants may, subject to a procedure established by the Administrator and
applied in a uniform nondiscriminatory manner, use debit and/or credit (stored value) cards
("cards") provided by the Administrator and the Plan for payment of Medical Expenses, subject
to the following terms:

(a) Card only for medical expenses. Each Participant issued a card
shall certify that such card shall only be used for Medicat Expenses. The
Participant shall also certify that any Medical Expense paid with the card has not
already been reimbursed by any other plan covering health benefits and that the
Participant will not seek reimbursement from any other plan covering heatth
benefits.

(b) Card issuance. Such card shall be issued upon the Participant's
Effective Date of Participation and reissued for each Plan Year the Participant
remains a Participant in the Health Flexible Spending Account. Such card shall
be automatically cancetied upon the Participant's death or termination of
employment, or if such Participant has a change in status that resuits in the
Participant's withdrawal from the Health Flexible Spending Account,

{c) Maximum dollar amount available. The dollar amount of
coverage available on the card shall be the amount elected by the Participant for
the Plan Year. The maximum dollar amount of coverage available shall be the
maximum amount for the Plan Year as set forth in Section 6.4.

(d) Only available for use with certain service providers. The
cards shall only be accepted by such merchants and service providers as have
been approved by the Administrator,

() Card use. The cards shall only be used for Medical Expense
purchases at these providers, including, but not limited to, the following:

(1) Co-payments for doctor and other medical care;
(2) Purchase of drugs;

(3) Purchase of medical items such as eyeglasses, syringes,
crutches, ete.

(f) Substantiation. Such purchases by the cards shall be subject to
substantiation by the Administrator, usually by submission of a receipt from a
service provider describing the service, the date and the amount. The
Administrator shall also follow the requirements set forth in Revenue Ruling
2003-43 and Notice 2006-69. All charges shall be conditional pending
confirmation and substantiation.
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{g) Correction methods. If such purchase is iater determined by the
Administrator to not qualify as a Medical Expense, the Administrator, in its
discretion, shall use one of the following correction methods to make the Plan
whole. Until the amount is repaid, the Administrator shall take further action to
ensure that further viclations of the terms of the card do not cccur, up to and
including denial of access to the card.

{1) Repayment of the improper amount by the Participant;

{2) Withholding the improper payment from the Participant's wages or
other compensation to the extent consistent with applicable federal or
state law;

{3) Claims substitution or offset of future claims until the amount is
repaid; and

{4) if subsections (1) through (3) fail to recover the amount, consistent
with the Employer's business practices, the Employer may treat the
amount as any other business indebtedness.

ARTICLE VII
DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT

7.1 ESTABLISHMENT OF ACCOUNT

This Dependent Care Flexible Spending Account is intended to qualify as a
program under Code Section 129 and shall be interpreted in a manner consistent with such
Code Section. Participanis who elect to participate in this program may submit claims for the
reimbursement of Empioyment-Related Dependent Care Expenses. All amounts reimbursed
shall be paid from amounts allocated to the Participant's Dependent Care Flexible Spending
Account.

7.2 DEFINITIONS

For the purposes of this Article and the Cafeteria Plan the terms helow shall have
the following meaning:

(a) "Dependent Care Flexible Spending Account” means the
account established for a Participant pursuant to this Article to which part of his
Cafeteria Plan Benefit Dollars may be allocated and from which
Employment-Related Dependent Care Expenses of the Participant may be
reimbursed for the care of the Qualifying Dependents of Participants.

(b) "Earned Income™ means earned income as defined under Code
Section 32(c)(2), but excluding such amaounts paid or incurred by the Employer
for dependent care assistance to the Participant.

(c) "Employment-Related Dependent Care Expenses” means the
amounts paid for expenses of a Participant for those services which if paid by the
Participant would be considered employment related expenses under Code
Section 21(b)(2). Generally, they shali include expenses for household services
and for the care of a Qualifying Dependent, to the extent that such expenses are
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incurred to enable the Participant to be gainfully employed for any period for
which there are one or more Qualifying Dependents with respect to such
Participant. Employment-Related Dependent Care Expenses are freated as
having been incurred when the Participant's Quatifying Dependents are provided
with the dependent care that gives rise to the Employment-Related Dependent
Care Expenses, not when the Participant is formally billed or charged for, or pays
for the dependent care. The determination of whether an amount qualifies as an
Employment-Related Dependent Care Expense shall be made subject to the
foliowing rules:

(1} If such amounts are paid for expenses incurred outside the
Participant's household, they shall constitute Empioyment-Related
Dependent Care Expenses only if incurred for a Qualifying Dependent as
defined in Section 7.2(d}{1) {or deemed to be, as described in Section
7.2(d)(1) pursuant to Section 7.2(d)}(3)}, or for a Qualifying Dependent as
defined in Section 7.2(d}(2) (or deemed to be, as described in Section
7.2(d}(2) pursuant to Section 7.2(d)3)} who regularly spends at least 8
hours per day in the Participant's household;

{2) If the expense is incurred outside the Participant's home at &
facility that provides care for a fee, payment, or grant for more than 6
individuals who do not regularly reside at the facility, the facility must
comply with all applicable state and locat laws and regulations, including
licensing requirements, if any; and

(3) Employment-Related Dependent Care Expenses of a Participant
shall not include amounts paid or incurred to a child of such Participant
who is under the age of 19 or to an individuai who is a Dependent of such
Participant or such Participant's Spouse.

(d} "Qualifying Dependent"” means, for Dependent Care Flexible
Spending Account purpeses,

(N a Participant's Dependent (as defined in Code Section 152(a)(1))
who has not attained age 13;

{2) a Dependent or the Spouse of a Participant who is physically or
mentally incapabile of caring for himself or herself and has the same
principal place of abode as the Participant for more than one-half of such
taxable year; or

(3) a child that is deemed to be a Qualifying Dependent described in
paragraph (1) or (2) above, whichever is appropriate, pursuant to Code
Section 21{e)(5).

{e) The definitions of Article | are hereby incorporated by reference to
the extent necessary to interpret and apply the provisions of this Dependent Care
Fiexibie Spending Account.

7.3 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS
The Administrator shall establish a Dependent Care Flexible Spending Account

for each Participant who elects to apply Cafeteria Plan Benefit Doliars to Dependent Care
Flexible Spending Accouni benefits.
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7.4 INCREASES IN DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS

A Participant's Dependent Care Flexible Spending Account shail be increased
each pay period by the portion of Cafeteria Plan Benefit Dollars that he has elected to apply
toward his Dependent Care Flexible Spending Account pursuant to elections made under Article
\/ hereof.

7.5 DECREASES IN DEPENDENT CARE FLEXIBLE SPENDING ACCOUNTS

A Participant's Dependent Care Flexibie Spending Account shall be reduced by
the amount of any Employment-Related Dependent Care Expense reimbursements paid or
incurred on behalf of a Participant pursuant to Section 7.12 hereof.

7.6 ALLOWABLE DEPENDENT CARE REIMBURSEMENT

Subject to Hmitations contained in Section 7.9 of this Program, and to the extent
of the amount contained in the Participant's Dependent Care Flexible Spending Account, a
Participant who incurs Employment-Related Dependent Care Expenses shall be entitled to
receive from the Employer full reimbursement for the entire amount of such expenses incurred
during the Plan Year or portion thereof during which he is a Participant.

7.7 ANNUAL STATEMENT OF BENEFITS

On or before January 31st of each calendar year, the Empioyer shali furnish to
each Employee who was a Participant and received benefits under Section 7.6 during the pricr
calendar year, a statement of all such benefits paid to or on behalf of such Participant during the
prior calendar year.

7.8 FORFEITURES

The amount in a Participant's Dependent Care Flexible Spending Account as of
the end of any Plan Year (and after the processing of all claims for such Pian Year pursuant to
Section 7.12 hereof) shall be forfeited and credited to the benefit plan surplus. In such event,
the Participant shall have no further claim to such amount for any reason.

7.9 LIMITATION ON PAYMENTS

Notwithstanding any provision contained in this Article to the contrary, amounts
paid from a Participant's Dependent Care Flexible Spending Account in or on account of any
taxable year of the Participant shall not exceed the lesser of the Earned Income limitation
described in Code Section 129(b) or $5,000 (32,500 if a separate tax return is filed by a
Participant who is married as determined under the rules of paragraphs (3) and {4) of Code
Section 21(e)).

7.10  NONDISCRIMINATION REQUIREMENTS

{a) Intent to be nondiscriminatory. It is the intent of this Dependent
Care Flexible Spending Account that contributions or benefits not discriminate in
favor of the group of employees in whose favor discrimination may not occur
under Code Section 129(d).

{h) 25% test for shareholders. It is the intent of this Dependent Care
Flexible Spending Account that not mere than 25 percent of the amounts paid by
the Employer for dependent care assistance during the Plan Year will be
provided for the class of individuals who are shareholders or owners (or their
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Spouses or Dependents), each of whom (on any day of the Plan Year} owns
more than 5 percent of the stock or of the capital or profits interest in the
Employer.

{c) Adjustment to avoid test failure. If the Administrator deems it
necessary (o avoid discrimination or possible taxation to a group of employees in
whose favor discrimination may not occur in viofation of Code Section 128 it may,
but shall not be required to, reject any elections or reduce contributions or
non-taxable benefits in order to assure compliance with this Section. Any act
taken by the Administrator under this Section shail be carried out in a uniform
and nondiscriminatory manner. If the Administrator decides to reject any
elections or reduce contributions or Benefits, it shall be done in the following
manner. First, the Benefits designated for the Dependent Care Flexible Spending
Account by the affected Participant that elected to contribute the highest amount
to such account for the Plan Year shall be reduced until the nondiscrimination
tests set forth in this Section are satisfied, or until the amount designated for the
account equals the amount designated for the account of the affected Participant
who has elected the second highest contribution to the Dependent Care Flexible
Spending Account for the Plan Year. This process shall continue until the
nondiscrimination tests set forth in this Section are satisfied. Contributions which
are not utilized to provide Benefits to any Participant by virtue of any
administrative act under this paragraph shall be forfeited,

7.41  COORDINATION WITH CAFETERIA PLAN

All Participants under the Cafeteria Plan are efigible o receive Benefits under
this Dependent Care Flexible Spending Account. The enrcliment and termination of participation
under the Cafeteria Plan shall constitute enrollment and termination of participation under this
Dependent Care Flexikle Spending Account. in addition, other matters concerning contributions,
elections and the like shall be governed by the general provisions of the Cafeteria Plan.

7.12 DEPENDENT CARE FLEXIBLE SPENDING ACCOUNT CLAIMS

The Administrator shall direct the payment of all such Dependent Care claims to
the Participant upon the presentation to the Administrator of documentation of such expenses in
a form satisfactory to the Administrator. However, in the Administrator's discretion, payments
may be made directly to the service provider. In its discretion in administering the Plan, the
Administrator may utilize forms and require documentation of costs as may be necessary to
verify the claims submitted. At a minimum, the form shall include & statement from an
independent third party as proof that the expense has been incurred and the amaount of such
expense. In addition, the Administrator may require that each Participant who desires to receive
reimbursement under this Program for Employment-Related Dependent Care Expenses submit
a statement which may contain some or all of the fellowing information:

(a) The Dependent or Dependents for whom the services were
performed;

(b} The nature of the services performed for the Participant, the cost
of which he wishes reimbursement;

(c) The relationship, if any, of the person performing the services to
the Participant;

(d) If the services are being performed by a child of the Participant,
the age of the child;
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(e) A statement as to where the services werg performed,

() If any of the services were performed outside the home, a
statement as to whether the Dependent for whom such services were performed
spends at least 8 hours a day in the Participant's household,

(g} If the services were heing performed in a day care center, a
statement:

(13 that the day care center complies with all applicable laws and
regulations of the state of residence,

(2} that the day care center provides care for more than 6 individuals
(other than individuals residing at the center), and

(3) of the amount of fee paid to the provider.
(h} If the Participant is married, a statement containing the following:
(1) the Spouse's salary or wages if he or she is employed, or
(2) if the Participant's Spouse is not employed, that
(i) he or she is incapaciated, or

(i) he or she is a full-time student attending an educational
institution and the months during the year which he or she
attended such institution.

(i Claims for reimbursement. if a Participant fails fo submit a claim
within 90 days after the end of the Plan Year, those claims shail not be
considered for reimbursement by the Administrator. However, if a Participant
terminates employment during the Plan Year, claims for reimbursement must be
submitted within 90 days after termination of employment.

7.13  DEBIT AND CREDIT CARDS

Participants may, subject to a procedure established by the Administrator and
applied in a uniferm nondiscriminatory manner, use debit and/or credit (stored value) cards
("cards") provided by the Administrator and the Plan for payment of Employment-Related
Dependent Care Expenses, subject to the following terms;

(a) Card only for dependent care expenses. Each Participant
issued a card shall certify that such card shall only be used for Employment-
Related Dependent Care Expenses. The Participant shall also certify that any
Employment-Related Dependent Care Expense paid with the card has not
already been reimbursed by any other plan covering dependent care benefits
and that the Participant wilt not seek reimbursement from any other plan covering
dependent care benefits,

{b) Card issuance. Such card shall be issued upon the Participant's
Effective Date of Participation and reissued for each Plan Year the Participant
remains a Participant in the Dependent Care Flexible Spending Account. Such
card shall be automatically cancelled upon the Participant's death or termination
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of employment, or if such Participant has a change in status that results in the
Participant's withdrawal from the Dependent Care Flexible Spending Account.

{c) Only available for use with certain service providers. The
cards shall only be accepted by such service providers as have been approved
by the Administrator. The cards shall only be used for Employment-Related
Dependent Care Expenses from these providers.

{d) Substantiation. Such purchases by the cards shall be subject to
substantiation by the Administrator, usually by submission of a receipt from a
service provider describing the service, the date and the amount. The
Administrator shall alse follow the requirements set forth in Revenue Ruling
2003-43 and Notice 2006-69. All charges shall be conditional pending
confirmation and substantiation.

(e) Correction methods. If such purchase is later determined by the
Administrator to not qualify as an Employment-Related Dependent Care
Expense, the Administrator, in its discretion, shall use one of the following
correction methods to make the Plan whole. Until the amount is repaid, the
Administrator shall take further action to ensure that further violations of the
terms of the card do not occur, up to and including denial of access to the card.

{1} Repayment of the improper amount by the Participant;

(2} Witnhholding the improper payment from the Participant's wages or
other compensation to the extent consistent with applicable federal or
state law;

(3) Claims substitution or offset of future claims unti the amount is
repaid; and

(4) if subsections {1) through (3) fail to recover the amount, consistent
with the Employer's business practices, the Employer may treat the
amount as any other business indebtedness.

ARTICLE VIl
BENEFITS AND RIGHTS

8.1 CLAIM FOR BENEFITS

(a) Insurance claims. Any claim for Benefits underwritten by the
self-funded plan shail be made to the Employer. If the Employer denies any
claim, the Participant or beneficiary shall follow the Employer's claims review
procedure.

(b) Dependent Care Flexible Spending Account or Heaith Flexible
Spending Account claims. Any claim for Dependent Care Flexible Spending
Account or Health Flexible Spending Account Benefits shall be made to the
Administrator. For the Health Flexible Spending Account, if a Participant fails to
submit a claim within 90 days after the end of the Plan Year, those claims shall
not be considered for reimbursement by the Administrator. However, if a
Participant terminates employment during the Plan Year, claims for the
reimbursement of Medical Expenses must be submitted within 90 days after
termination of employment. For the Dependent Care Flexible Spending Account,
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if a Participant fails to submit a claim within 90 days after the end of the Plan
Year, those claims shall not be considered for reimbursement by the
Administrator. However, if a Participant terminates employment during the Plan
Year, claims for reimbursement must be submitted within 90 days after
termination of employment. If the Administrator denies a claim, the Administrator
may provide notice to the Participant or beneficiary, in writing, within 90 days
after the claim is filed unless special circumstances require an extension of time
for processing the claim. The notice of a denial of a claim shall be written in a
manner calculated to be understood by the claimant and shall set forth:

{1 specific references to the pertinent Plan provisions on which the
denial is based;

(2) a description of any additional material or information necessary
for the claimant to perfect the claim and an explanation as to why such
information is necessary, and

(3) an explanation of the Plan's claim procedure.

() Appeal. Within 60 days after receipt of the above material, the
claimant shall have a reasonable opportunity to appeal the claim denial to the
Administrator for a full and fair review. The claimant or his duly authorized
representative may:

(13 reguest a review upon written notice to the Administrator;
{2} review pertinent documents; and
{3) submit issues and comments in writing.

{d) Review of appeal. A decision on the review by the Administrator
will be made not later than 80 days after receipt of a request far review, unless
special circumstances require an extension of time for processing (such as the
need to hold a hearing), in which event a decision sheuld be rendered as soon as
possibie, but in no event later than 120 days after such receipt. The decision of
the Administrator shall be written and shall include specific reasons for the
decision, written in a manner calculated to be understood by the claimant, with
specific references to the pertinent Plan provisions on which the decision is
based.

(e) Forfeitures. Any balance remaining in the Participant's
Dependent Care Flexible Spending Account or Health Flexible Spending Account
as of the end of the time for claims reimbursement for each Plan Year shall be
forfeited and deposited in the benefit plan surplus of the Employer pursuant to
Section 5.3 or Section 7.8, whichever is applicable, unless the Participant had
made a claim for such Plan Year, in writing, which has been denied or is
pending; in which event the amount of the claim shall be held in his account untll
the claim appeal procedures set forth above have been satisfied or the claim is
paid. If any such claim is denied on appeal, the amount held beyond the end of
the Plan Year shall be forfeited and credited to the benefit plan surplus.
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8.2 APPLICATION OF BENEFIT PLLAN SURPLUS

Any forfeited amounts credited to the benefit plan surplus by virtue of the failure
of a Participant to incur a qualified expense or seek reimbursement in a timely manner may, but
need not be, separately accounted for after the close of the Plan Year (or after such further time
specified herein for the filing of claims} in which such forfeitures arcse. In no event shall such
amounts be carried over to reimburse a Participant for expenses incurred during a subsequent
Plan Year for the same or any other Benefit available under the Plan; nor shall amounts
forfeited by a particular Participant be made available to such Participant in any other form or
manner, except as permitted by Treasury regulations. Amaunts in the benefit plan surplus shall
be used to defray any administrative costs and experience losses or used to provide additional
benefits under the Plan.

ARTICLE IX
ADMINISTRATION

9.1 PLAN ADMINISTRATION

The operation of the Plan shall be under the supervision of the Administrator. 1§
shall be a principai duty of the Administrator to see that the Plan is carried out in accordance
with its terms, and for the exclusive benefit of Employees entitied to participate in the Plan. The
Administrator shall have full power to administer the Plan in all of its details, subject, however, to
the pertinent provisions of the Code. The Administrator's powers shall include, but shall not be
limited to the following authority, in addition to all other powers provided by this Plan:

(a) To make and enforce such rules and regulations as the
Administrator deems necessary or proper for the efficient administration of the
Plan;

(k) To interpret the Plan, the Administrator's interpretations thereof in
good faith to be final and conclusive on all persons claiming benefits by operation
of the Plan;

(c) To decide all questions concerning the Plan and the eligibility of
any person to participate in the Plan and to receive benefits provided by
operation of the Plan;,

(d) To reject elections or to limit contributions or Benefits for certain
highly compensated participants if it deems such to be desirable in order to avoid
discrimination under the Plan in viclation of applicable provisions of the Code;

(e) To provide Employees with a reasonable notification of their
benefits availabie by operation of the Plan;

(f) To approve reimbursement requests and to authorize the payment
of benefits;

(g9) To appoint such agents, counsel, accountants, consultants, and
actuaries as may be required to assist in administering the Plan.

Any procedure, discretionary act, interpretation or construction taken by the
Administrator shall be done in a nondiscriminatory manner based upon uniform principies
consistently applied and shall be consistent with the intent that the Plan shall continue to comgply
with the terms of Code Section 125 and the Treasury regulations thereunder.
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9.2 EXAMINATION OF RECORDS

The Administrator shall make available to each Participant, Eligible Employee
and any other Employee of the Employer such records as pertain to their interest under the Plan
for examination at reasonable times during normal business hours.

9.3 PAYMENT OF EXPENSES

Any reasonable administrative expenses shalf be paid by the Employer unless
the Employer determines that administrative costs shali be borne by the Participants under the
Plan or by any Trust Fund which may be established hereunder. The Administrator may impose
reasonable conditions for payments, provided that such conditions shall not discriminate in favor
of highly compensated employees.

9.4 INSURANCE CONTROL CLAUSE

in the event of a conflict between the terms of this Plan and the terms of an
Insurance Contract of an independent third party Insurer whose product is then being used in
conjunction with this Plan, the terms of the Insurance Contract shall control as to those
Participants receiving coverage under such Insurance Contract. For this purpose, the Insurance
Contract shall contrel in defining the persons eligible for insurance, the dates of their eligibility,
the conditions which must be satisfied to become insured, if any, the benefits Participanis are
entitled to and the circumstances under which insurance terminates.

9.5 INDEMNIFICATION OF ADMINISTRATOR

The Employer agrees to indemnify and to defend to the fullest extent permitted
by law any Employee serving as the Administrator or as a member of a committee designated
as Administrator (including any Employee or former Employee who previously served as
Administrator or as a member of such committee) against all iabilities, damages, costs and
expenses (including attorney's fees and amounts paid in settlement of any claims approved by
the Employer) occasioned by any act or omission to act in connection with the Plan, if such act
or omission is in good faith.

ARTICLE X
AMENDMENT OR TERMINATION OF PLAN

10,1 AMENDMENT

The Employer, at any time or from time to time, may amend any or all of the
provisions of the Plan without the consent of any Employse or Participant. No amendment shall
have the effect of modifying any benefit election of any Participant in effect at the time of such
amendment, unless such amandment is made to comply with Federal, state or local laws,
statutes or regulations.

10.2  TERMINATION

The Employer is establishing this Plan with the intent that it will be maintained for
an indefinite period of time. Notwithstanding the foregoing, the Employer reserves the right to
terminate this Plan, in whole or in part, at any time. In the event the Plan is terminated, no
further contributions shall be made. Benefits under any Contract shall be paid in accordance
with the terms of the Contract.

25



No further additions shali be made to the Health Fiexible Spending Account or
Dependent Care Flexible Spending Account, but ail payments from such fund shall continue to
be made according to the elections in effect until 80 days after the termination date of the Plan.
Any amounts remaining in any such fund or account as of the end of such pericd shall be
forfeited and deposited in the benefit plan surplus after the expiration of the filing period.

ARTICLE Xi
MISCELLANEOUS

11.1  PLAN INTERPRETATION

All provisions of this Plan shall be interpreted and applied in a uniform,
nondiscriminatory manner. This Plan shall be read in its entirety and not severed except as
provided in Section 11.11.

11.2 GENDER AND NUMBER

Wherever any words are used herein in the mascudine, feminine or neuter
gender, they shall be construed as though they were also used in another gender in all cases
where they would so apply, and whenever any words are used herein in the singular or plural
form, they shall be construed as though they were also used in the other form in all cases where
they would so apply.

11.3  WRITTEN DOCUMENT

This Plan, in conjunction with any separate written document which may be
required by law, is intended to satisfy the written Plan requirement of Code Section 125 and any
Treasury regulations thereunder relating te cafeleria pians.

11.4 EXCLUSIVE BENEFIT

This Plan shaii be maintained for the exclusive benefit of the Employees who
participate in the Plan.

11.5 PARTICIPANT'S RIGHTS

This Pian shall not be deemed to constitute an employment contract between the
Employer and any Participant or to be a consideration or an inducement for the employment of
any Participant or Employee. Nothing contained in this Plan shall be deemed to give any
Participant or Employee the right to be retained in the service of the Employer or to interfere
with the right of the Employer to discharge any Participant or Employee at any time regardless
of the effect which such discharge shalt have upon him as a Participant of this Flan.

11.6  ACTION BY THE EMPLOYER

Whenever the Employer under the terms of the Plan is permitted or required to
do or perform any act or matter or thing, it shall be done and performed by a person duly
authorized by its legally constituted authority.

11.7 NO GUARANTEE OF TAX CONSEQUENCES

Neither the Administrator nor the Employer makes any commitment or guarantee
that any amounts paid to or for the benefit of a Participant under the Plan will be excludable
from the Participant's gross income for federal or state income tax purposes, or that any other
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federal or state tax treatment wili apply to or be available to any Participant. It shali be the
obligation of each Participant to determine whether each payment under the Plan is excludable
from the Participant's gross income for federal and state income tax purposes, and to notify the
Employer if the Participant has reascn to believe that any such payment is not so excludable.
Notwithstanding the foregoing, the rights of Participants under this Plan shall be legally
enforceable.

11.8  INDEMNIFICATION OF EMPLOYER BY PARTICIPANTS

If any Participant receives one or more payments or reimbursements under the
Plan that are not for a permitted Benefit, such Participant shall indemnify and reimburse the
Employer for any ability it may incur for failure to withhold federal or state income tax or Social
Security tax from such payments or reimbursements. However, such indemnification and
reimbursement shall not exceed the amount of additional federal and state income tax {plus any
penalties) that the Participant would have owed if the payments or reimbursements had been
made to the Participant as regular cash compensation, plus the Participant's share of any Social
Security tax that would have been paid on such compensation, less any such additional income
and Social Security tax actually paid by the Participant.

11.9  FUNDING

Unless otherwise required by law, contributions to the Plan need not be placed in
trust or dedicated to a specific Benefit, but may instead be considered general assets of the
Employer. Furthermore, and unless otherwise required by law, nothing herein shall be
construed to require the Empiloyer or the Administrator to maintain any fund or segregate any
amount for the benefit of any Parlicipant, and no Participant or other person shali have any
claim against, right to, or security or other interest in, any fund, account or asset of the Employer
from which any payment under the Plan may be made.

11.10 GOVERNING LAW

This Plan is governed by the Code and the Treasury regulations issued
thereunder (as they might be amended from time to time). In no event shall the Employer
guarantee the favorable tax treatment sought by this Plan. To the extent not preempted by
Federal law, the provisions of this Pan shall be construed, enforced and administered according
to the laws of the State of Hiinois.

11.11 SEVERABILITY

If any provision of the Plan is held invalid or unenforceable, its invalidity or
unenforceability shall not affect any other provisions of the Plan, and the Plan shall be
construed and enforced as if such provision had not been included herein.

11.12 CAPTIONS

The captions contained herein are inserted only as a matter of convenience and
for reference, and in no way define, limit, enlarge or describe the scope or intent of the Flan, nor
in any way shail affect the Plan or the construction of any provision thereof.
11.13 CONTINUATION OF COVERAGE (COBRA)

Notwithstanding anything in the Plan o the contrary, in the event any benefit

under this Plan subject to the cantinuation coverags requirement of Code Section 4980B
becomes unavailable, each Participant wilt be entitled to continuation coverage as prescribed in
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Code Section 4980B, and related regulations. If during the Plan Year, the Employer employs
fewer than twenty (20) employees on a typical business day, this Section shall not apply.

11.14 FAMILY AND MEDICAL LEAVE ACT (FMLA)

Notwithstanding anything in the Plan to the contrary, in the event any benefit
under this Plan becomes subject to the requirements of the Family and Medical Leave Act and
regulations thereunder, this Plan shall be operated in accordance with Regulation 1.125-3.

11,15 HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT (HIPAA)

Notwithstanding anything in this Plan to the contrary, this Plan shall be operated in
accordance with HIPAA and regulations thereunder.

11.16 UNIFORM SERVICES EMPLOYMENT AND REEMPLOYMENT RIGHTS ACT
{(USERRA)

Notwithstanding any provision of this Plan to the contrary, contributions, benefits
and service credit with respect to quaiified military service shall be provided in accordance with
the Uniform Services Employment And Reemployment Rights Act (USERRA) and the regulations
thereunder.

11.17 COMPLIANCE WITH HIPAA PRIVACY STANDARDS

(a} Application. If the Health Flexibie Spending Account under this
Cafeteria Plan is subject to the Standards for Privacy of Individually Identifiable
Health Information (45 CFR Part 164, the "Privacy Standards”), then this Section
shail apply.

(b} Disclosure of PHI. The Plan shall not disclose Protected Health
Information to any member of the Emplayer's workforce unless each of the
conditions set out in this Section are met. "Protected Health Information” shall
have the same definition as set forth in the Privacy Standards but generally shall
mean individually identifiable information about the past, present or future
physical or mental health or condition of an individuai, including information about
treatment or payment for treatment.

(c) PHI disclosed for administrative purposes. Protected Health
information disclosed to members of the Employer's workforce shalt be used or
disclosed by them only for purposes of Pian administrative functicns. The Plan's
administrative functions shall include all Plan payment functions and health care
operations. The terms “payment" and "health care operations” shall have the
same definitions as set out in the Privacy Standards, but the term "payment"
generally shall mean activities taken to determine or fulfiii Plan responsibilities
with respect to eligibiiity, coverage, provision of benefits, or reimbursement for
health care.
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{d) PHI disclosed to certain workforce members. The Plan shall
disclose Protected Health Information only to members of the Employer's
workforce who are authorized to receive such Protected Health Information, and
oniy to the extent and in the minimum amount necessary for that person to
perform his or her duties with respect to the Plan. "Members of the Employer's
workforce” shall refer to ali employees and other persons under the control of the
Employer. The Employer shall keep an updated list of those authorized to receive
Protected Health Information.

{1 An authorized member of the Employer's workfarce who receives
Protected Health Information shall use or disclose the Protected Health
Information only to the extent necessary to perform his or her duties with
respect to the Plan.

{2) In the event that any member of the Employer's workforce uses or
discloses Protected Health Information other than as permitted by this
Section and the Privacy Standards, the incident shall be reported to the
Plan's privacy officer. The privacy officer shall take appropriate action,
including:

(B investigation of the incident to determine whether the
breach occurred inadvertently, through negligence or deliberately;
whether there is a pattern of breaches; and the degree of harm
caused by the breach;

(i) appropriate sanctions against the persons causing the
breach which, depending upon the nature of the breach, may
include oral or written reprimand, additional training, or termination
of employment;

(iii) mitigation of any harm caused by the breach, to the
extent practicabie; and

{iv) documentation of the incident and all actions taken to
resolve the issue and mitigate any damages.

(e) Certification. The Employer must provide certification to the Plan
that it agrees to:

(1) Not use or further disciose the information other than as permitted
or required by the Plan documents or as required by law;

(2) Ensure that any agent or subceontractor, to whom it provides
Protected Heaith Information received from the Plan, agrees to the same
restrictions and conditions that apply to the Employer with respect to such
information;

(3) Not use or disclose Protected Health Information for employment-
related actions and decisions or in connection with any other benefit or
employee benefit plan of the Employer;

(4) Report to the Pian any use or disclosure of the Protected Health

Information of which it becomes aware that is inconsistent with the uses
or disclosures permitted by this Section, or required by law;
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(5) Make available Protected Health Information to individual Plan
members in accordance with Section 164.524 of the Privacy Standards,

(8) Make available Protected Health Information for amendment by
individual Plan members and incorporate any amendments te Protected
Health Information in accordance with Section 164.526 of the Privacy
Standards;

(7) Make available the Protected Health Information required to
provide an accounting of disclosures to individual Plan members in
accordance with Section 164.528 of the Privacy Standards;

(8) Make its internal practices, books and recerds relating to the use
and disclosure of Protected Health Information received from the Ptan
available to the Department of Health and Human Services for purposes
of determining compliance by the Plan with the Privacy Standards;

(9) if feasible, return or destroy all Protected Health Information
received from the Plan that the Employer still maintains in any form, and
retain no copies of such information when no longer needed for the
purpose for which disclosure was made, except that, if such return or
destruction is not feasible, limit further uses and disclosures to those
purposes that make the return or destruction of the information infeasible;
and

(10)  Ensure the adequate separation between the Plan and members
of the Employer's workforce, as required by Section 164.504(f)(2)(iii) of
the Privacy Standards and set out in (d} above.

11.18 COMPLIANCE WITH HIPAA ELECTRONIC SECURITY STANDARDS

Under the Security Standards for the Protection of Electronic Protected Health
information (45 CFR Part 164.300 et. seq., the "Security Standards"):

(a) implementation. The Employer agrees to implement reasonable
and appropriate administrative, physical and technical safeguards fo protect the
confidentiality, integrity and availability of Electronic Protected Health Information
that the Employer creates, maintains or transmits on behalf of the Plan.
"Electronic Protected Health Information” shall have the same definition as set
out in the Security Standards, but generally shall mean Protected Health
information that is transmitted by or maintained in electronic media.

{b) Agents or subcontractors shalli meet security standards. The
Employer shall ensure that any agent or subcentractor to whom it provides
Flectronic Protected Health Information shall agree, in writing, to implement
reasonable and appropriate security measures to protect the Electronic Protected
Health tnformation.

{©) Employer shali ensure security standards. The Employer shall

ensure that reasonable and appropriate security measures are implemented to
comply with the conditions and requirements set forth in Section 11.17.
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11.19 MENTAL HEALTH PARITY AND ADDICTION EQUITY ACT

Notwithstanding anything in the Plan to the contrary, the Plan wili comply with the
Mental Health Parity and Addition Equity Act and ERISA Section 712,

11.20 GENETIC INFORMATION NONDISCRIMINATION ACT (GINA)

Notwithstanding anything in the Plan fo the contrary, the Plan will comply with the
Genetic Information Nondiscrimination Act.
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IN WITNESS WHEREOQF, this Plan document is hereby executed this
day of ;

Village of Brookfield

By

EMPLOYER
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AMENDMENT
TO THE
VILLAGE OF BROOKFIELD
Cafeteria Plan

The VILLAGE OF BROOKFIELD Cafeteria Plan is hereby amended on this th

day of , 2010, by adding the new Appendix Article A,

on the following pages, effective as of the dates set forth therein.
VILLAGE OF BROOKFIELD

By:

Name:

Title:

US2000 11666226.4



A

Ad

APPENDIX ARTICLE A

General. This Article A shall supplement the main portion of the plan document for the
Cafeteria Plan (“Cafeteria Plan"), as modified by this Appendix, to reflect certain
applicable provisions of the Genetic Information Nondiscrimination Act of 2008. This
Article A shalt supersede the provisions of the Cafeteria Plan to the extent those
provisions are inconsistent with the provisions of this Article A.

Genetic Information Nondiscrimination Act (GINA). This Section A.4 is effective from
and after May 20, 2009 and shall apply to the component of the Cafeteria Plan providing
health flexible spending account benefits.

The Cafeteria Plan shall not use genetic information for underwriting purposes or
disclose genetic information to any person or party. For purposes of this paragraph,
‘genetic information” and “underwriting purposes” shall have the meaning given to it in
Section 105(a) of GINA and applicable guidance issued pursuant thereto.

US2004 116662264



CoOoMMITTEE ITEM MEMO

ITEM: Insufficient Fund Check Fee Ordinance
COMMITTEE DATE: May 10, 2010

PREPARED BY: Keith R. Shiral, AICP, Assistant Village Manage
PURPOSE: Ordinance Approval

BUDGET: N/A

BACKGROUND:

As part of the ongoing ordinance review and as part of the Adjudication Court process improvement
Staff has identified that the Village does not have a formal ordinance for fees relating to checks written
to the Village with insufficient funds.

The Village Attorney is currently drafting language for an ordinance that will outline a 35 dollar fee if a
check does not have sufficient funds. If the check is over $1000 the fee will be 5% of the total amount of
the check.

ATTACHMENTS:
1. None

STAFF RECOMMENDATION:
Approve the Ordinance.

REQUESTED COURSE OF ACTION:
Consensus of the Board to place the Ordinance on the May 24, 2010 Board Agenda for Approval.




CoMMITTEE ITEM MEMO

ITEM: Comcast Franchise Agreement Renewal
COMMITTEE DATE: May 10, 2010 7
PREPARED By: Keith R. Shiral, AICP, Assistant Village Manager
PURPOSE: Review Agreement

BUDGET: N/A

BACKGROUND:

The Village of Brookfield has recently been involved in negotiations with Comcast of Illinois/Indiana
{“Comcast”} in regard to Comcast’s efforts to obtain a renewal of its franchise to provide cable and
video service in the Village. The cable television franchise agreement with Comcast’s predecessor
expired prior to 2004, and Comcast has been operating under the terms of the expired franchise
agreement for a number of years.

The current proposed franchise renewal agreement has been revised to limit the potential liability of the
Village of Brookfield from possible suits by other cable and video service providers based on the lllinois
Level Playing Field statute {65 ILCS 5/11-42-11). Further the current draft ensures Comcast’s compliance
with the terms of Chapter 37 of the Village of Brookfield Municipal Code, entitled “Construction of
Facilities in the Rights-of-Way,” and with other generally applicable Village ordinances. The proposed
franchise renewal agreement will alfow the Village of Brookfield to continue to collect a franchise fee at
the rate of five percent (5%) of the gross revenues generated by Comecast for the provision of cable and
video services in the Village, and also provides for the increase of said franchise fees in the event that
the Federal government allows the Village to collect at a higher rate. In addition, the proposed
agreement provides a procedure by which the Village can collect limited additional funds for capital
expenditures related to the provision of public, educational and governmental programming on its
public access televisian channels.

This work is the culmination of several years of negotiation with Comcast.

ATTACHMENTS:
1. Draft Agreement

STAFF RECOMMENDATION:
Approve the Agreement.

REQUESTED COURSE OF ACTION:
Consensus of the Board to ptace the Agreement on the May 24, 2010 Board Agenda for Approval.




Village of Brookfield Cable Television Franchise Agreement

CABLE TELEVISION FRANCHISE AGREEMENT
BY AND BETWEEN
The
VILLAGE OF BROOKFIELD
And
COMCAST OF ILLINOIS/INDIANA

This Franchise Agreement (hereinafter, the “Agreement” or “Franchise
Agreement™) is made between the Village of Brookfield, Illinois (hereinafter, the
“Village”) and Comcast of lllinois/Indiana, (hereinafter, “Grantee™) this day of

, 2010 (the “Effective Date™).

The Village, having determined that the financial, legal, and technical abilities of
the Grantee are reasonably sufficient to provide the services, facilities, and equipment
necessary to meet the future cable-related needs of the community, desires to enter mto
this Franchise Agreement with the Grantee for the construction, operation and
maintenance of a Cable System on the terms and conditions set forth herein.

This agreement is entered into by and between the parties under the authority of
and shall be governed by the Cable Act.

SECTION 1: Definition of Terms

For the purpose of this Franchise Agreement, capitalized terms, phrases, words,
and abbreviations shall have the meanings ascribed to them in the Cable Act, unless
otherwise defined herein.

"Cable Act" or "Act" means the Cable Communications Policy Act of 1984, as
amended by the Cable Consumer Protection and Competition Act of 1992 and the
Telecommunications Act of 1996, 47 U.S.C. §§ 521 ct seq., as the same may be amended
from time to time.

"Cable Service" or “Service” has the meaning set forth in 47 U.S.C. § 522 of the
Cable Act as amended, and means the one-way transmission to Subscribers of Video
Programming or Other Programming Service and Subscriber interaction, if any, which is
required for the selection or use of such Video Programming or other programming
service,

“Cable System™ or “System,” has the meaning set forth in 47 U.S.C. § 522 of the
Cable Act, and means Grantee's facilities, consisting of a set of closed transmission paths
and associated signal generation, reception and control equipment, that is designed to
provide Cable Service which includes Video Programming and which is provided to
multiple Subscribers within the Franchise Area, but such term does not include (1) a
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facility that serves only to re-transmit the television signals of one or more television
broadcast stations; (ii) a facility that serves Subscribers without using any public right-
of-way, (iii) a facility of a common carrier which is subject, in whole or in part, to the
provisions of Title II of the Communications Act of 1934, as amended, except that such a
facility shall be considered a Cable System (other than for purposes of section 621(c) of
the Cable Act) to the extent such facility is used in the transmission of Video
Programming directly to Subscribers, unless the extent of such use is solely to provide
Interactive On-Demand Services; (iv) an open video system that complies with section
653 of the Cable Act; or (v) any facilities of any electric utility used solely for operating
its electric utility systems.

“Channel” or “Cable Channel” means a portion of the electromagnetic frequency
spectrum which is used in a cable system and which is capable of delivering a television
channel as a television channel is defined by the Federal Communications Commission
by regulation.

“Customer” means a Person who lawfully receives and pays for Cable Service
with the Grantee’s express permission.

“BCC” means the Federal Communications Commmission, Or Successor
governmental entity thereto.

“Franchise” means the initial authorization, or renewal thereof, issued by the
Village, whether such authorization is designated as a franchise, agreement, permit,
license, resolution, contract, certificate, ordinance or otherwise, which authorizes the
construction and operation of the Cable System.

“Franchise Agreement” or “Agreement” shall mean this Agreement and any
amendments or modifications hereto.

“Franchise Area” means the present legal boundaries of the Village as of the
Effective Date, and shall also include any additions thereto, by annexation or other legal
means as provided in this Agreement.

“Grantee” shall mean Comecast of Illinois/Indiana.

“Gross Revenue” means the Cable Service revenue received by the Grantee from
the operation of the Cable System in the Franchise Area to provide Cable Services,
calculated in accordance with generally accepted accounting principles. Cable Service
revenue includes monthly basic, premium and pay-per-view video fees, advertising and
home shopping revenue, late fees, installation fees and equipment rental fees. Gross
revenues shall also include such other revenue sources directly related to Cable Service
delivered over the Cable System as may hereafter develop, provided that such revenues,
fees, receipts, or charges are deemed lawful and to be included in the gross revenue base
for purposes of computing the Franchising Authority’s permissible franchise fee under
the Cable Act, as amended from time to time. Gross Revenue shall not include
refundable deposits, bad debt, investment income, programming launch support
payments, advertising sales commissions and third party agency fees, nor any taxes, fees
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or assessments imposed or assessed by any governmental authority. Gross Revenues
shall include amounts collected from Subscribers for Franchise Fees pursuant to City of
Dallas, Texas v. .C.C., 118 F.3d 393 (5‘]‘ Cir. 1997), and amounts collected from non-
Subscriber revenues in accordance with the Court of Appeals decision resolving the case
commonly known as the “Pasadena Decision,” City of Pasadena, California et. al,
Petitions for Declaratory Ruling on Franchise Fee Pass Through Issues, CSR 5282-R,
Memorandum Opinion and Order, 16 FCC Red. 18192 (2001), and In re: Texas
Coalition of Cities for Utility Issues v. F.C.C., 324 F.3d 802 (5th Cir. 2003).

“Initial Franchise Service Area” means that portion of the Franchise Area served
by the Grantee’s Cable System as of the Effective Date of this Franchise Agreement.

“Person” means any natural person or any association, firm, partnership, joint
venture, corporation, or other legally recognized entity, whether for-profit or not-for
profit, but shall not mean the Village.

“Public Way” shall mean the surface of, and the space above and below, any
public street, highway, freeway, bridge, land path, alley, court, boulevard, sidewalk, way,
lane, public way, drive, circle or other public right-of-way, including, but not limited to,
public utility easements, dedicated utility strips, or easements dedicated for compatible
uses and any temporary or permanent fixtures or improvements located thereon now or
hereafter held by the Village in the Franchise Area, which shall entitle the Village and the
Grantee to the use thereof for the purpose of installing, operating, repairing, and
maintaining the Cable System. Public Way shall also mean any easement now or
hereafter held by the Village within the Franchise Area for the purpose of public travel,
or for utility or public service use dedicated for compatible uses, and shall include other
easements or rights-of-way as shall within their proper use and meaning entitle the
Village and the Grantee to the use thereof for the purposes of installing, operating, and
maintaining the Grantee’s Cable System over poles, wires, cables, conductors, ducts,
conduits, vaults, manholes, amplifiers, appliances, attachments, and other property as
may be ordinarily necessary and pertinent to the Cable System.

“Village” means the Village of Brookfield, lllinois or the lawful successor,
transferee, designee, or assignee thereof.

SECTION 2: Grant of Authority

2.1.  The Village hereby grants to the Grantee a nonexclusive Franchise
authorizing the Grantee to construct and operate a Cable System in the Public Ways
within the Franchise Area, and for that purpose to erect, install, construct, repair, replace,
reconstruct, maintain, or retain in any Public Way such poles, wires, cables, conductors,
ducts, conduits, vaults, manholes, pedestals, amplifiers, appliances, attachments, and
other related property or equipment as may be necessary or appurtenant to the Cable
System, and to provide such services over the Cable System as may be lawfully allowed.

2.2, Term of Franchise. The term of the Franchise granted hereunder shall be
ten (10) years from the Effective Date, unless the Franchise is renewed or is lawfully
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terminated in accordance with the terms of this Franchise Agreement and/or applicable
law. Upon passage and approval of this Franchise Agreement, the Parties acknowledge
that this Franchise Agreement is intended to replace all existing franchise agreements —
including the prior Franchise with the Grantee, regardless of whether said prior Franchise
or franchise agreements are in effect.

2.3.  Renewal. Any rencwal of this Franchise shall be governed by and comply
with the provisions of 47 U.S.C. § 546 (Section 6206) of the Cable Act, as amended.

2.4.  Police Powers. Nothing in this Franchise Agrcement shall be construed as
an abrogation by the Village of any of its police powers to adopt and enforce generally
applicable ordinances deemed necessary for the health, safety, and welfare of the public,
and the Grantee shall comply with all generally applicable laws and ordinances enacted
by the Village pursuant to such police power.

2.5  Reservation of Authority. Nothing in this Franchise Agreement shall (A)
abrogate the right of the Village to perform any public works or public improvements of
any description, (B) be construed as a waiver of any codes or ordinances of general
applicability promulgated by the Village, or (C) be construed as a waiver or release of the
rights of the Village in and to the Public Ways.

2.6.  Competitive Equity.

2.6.1. In the event the Village grants an additional Franchise to use and
occupy the public right-of-way for the purposcs of operating a Cable System, the
additional Franchise shall only be granted in accordance with the Illinois Level Playing
Ficld Statute, 65 ILCS 5/11-42-11.

2.6.2. To the extent permitted by applicable law, in the event an
application for a new cable television franchise or other similar authorization is filed with
the Village proposing to serve the Franchise Area in whole or in part, the Village shall
use its best efforts to provide or require to be provided a copy of such application to the
Grantee promptly following the submission of such application.

SECTION 3: Construction and Maintenance of the Cable System

3.1. Except as may be otherwise provided in this Franchise Agreement,
Grantee shall comply with all generally applicable provisions of Chapter 37, entitled
“Construction of Facilities in the Rights-of-Way,” of the Village of Brookfield Municipal
Code (the “Right-of-Way Ordinance™), as may be amended from time to time.

3.2.  Aerial and Underground Construction. At the time of Cable System
construction, if all of the transmission and distribution facilities of all of the respective
public or municipal utilities in any area of the Franchise Area are underground, the
Grantee shall place its Cable Systems’ transmission and distribution facilities
underground, provided that such underground locations are actually capable of
accommodating the Grantee’s cable and other equipment without technical degradation
of the Cable System’s signal quality. In any region(s) of the Franchise Area where the
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transmission or distribution facilities of the respective public or municipal utilities are
both aerial and underground, the Grantee shall have the discretion to construct, operate,
and maintain all of its transmission and distribution facilities, or any part thereof, aerially
or underground. Nothing in this Section shall be construed to require the Grantee to
construct, operate, or maintain underground any ground-mounted appurtenances such as
customer taps, line extenders, system passive devices, amplifiers, power supplies,
pedestals, or other related equipment.

3.3. Improvements of Public Way. The Grantec agrees that it shall, upon
reasonable notice by the Village and at the Grantee’s own expense, protect, support,
temporarily disconnect, relocate in the same street or other public place, or remove from
such street or other public place any network, system, facilities, or equipment when
required to do so by the Village because of public health, safety and welfare
improvements as deemed necessary by the Village. Grantee shall be entitled to
reimbursement of its relocation costs from public or private funds raised for the project in
the event such funds are made available to other users of the Public Way to the extent
such funds are made available to other users of the Public Way.

3.4.  Undergrounding and Beautification Projects. In the event all users of the
Public Way relocate aerial facilities underground as part of an undergrounding or
neighborhood beautification project, Grantee shall participate in the planning for the
relocation of its aerial facilities contemporancously with other utilities. Grantee’s
relocation costs shall be included in any computation of necessary project funding by the
municipality or private parties. Grantee shall be entitled to reimbursement of its
relocation costs from public or private funds raised for the project to the extent such
funds are made available to other users of the Public Way.

3.5. The Grantee shall not be required to relocate its facilities unless it has
been afforded at least sixty (60) days notice of the necessity to relocate its facilities.
Upon adequate notice the Grantee shall provide a written estimate of the cost associated
with the work necessary to relocate its facilities. In instances where a third party is
seeking the relocation of the Grantee’s facilities or where the Grantee is entitled to
reimbursement pursuant to the preceding Section, the Grantee shall not be required to
perform the relocation work until it has received payment for the relocation work.

SECTION 4: Service Obligations

4,1.  General Service Obligation. The Grantee shall make Cable Service
available beyond the Initial Franchise Service Area to every residential dwelling unit
within the Franchise Area where the minimum density is at least thirty (30) dwelling
units per mile and within one (1) mile of the existing Cable System’s technically feasible
connection point. Subject to the density requirement, Grantee shall offer Cable Service to
all new homes or previously unserved homes located within one hundred twenty-five
(125) feet of the Grantee’s distribution cable.

4.1.1. The Grantee may eclect to provide Cable Service to areas not
meeting the above density and distance standards. The Grantee may impose an additional
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charge in excess of its regular installation charge for any service installation requiring a
drop in or line extension in excess of the above standards. Any such additional charge
shall be computed on a time plus materials basis plus a reasonable rate of return.

42.  Customer Service Obligations. The Village and Grantee acknowledge that
the customer service standards and customer privacy protections are set forth in the Cable
and Video Customer Protection Law, 220 ILCS 5/22-501 and the Village of Brookfield
Code, (“Cable and Video Service and Customer Protection Regulations™). Enforcement
of such requirements and standards and the penalties for non-compliance with such
standards shall be consistent with the Cable and Video Customer Protection Law, 220
ILCS 5/22-501 et seq., as amended from time to time.

4.3, Technical Standards. The Grantee shall comply with all applicable
technical standards of the FCC as published in 47 C.F.R., Part 76, Subpart K, as amended
from time to time.

4.4,  New/Planned Developments. The Village agrees to us its best efforts to
provide the Grantee with notice of the issuance of building permits within the Franchise
Area for projects requiring undergrounding of cable facilities; and with summaries of all
planned developments in the Village at the same time as such notices and summaries are
provided to all utilities or other like occupants of the Village’s right-of-way. To the
extent the Village requires builders or developers to notify utilities of the pending
availability of open trenches for the installation of utility facilities to the building or
development, the Village agrees to require the builder or developer to provide the same
notice to the Grantee. The purpose of the notices as described in this section are to allow
the Grantee sufficient foresight into the future demands on its design, engineering,
construction and capital resources. Should the Grantec not obtain such notices, the
Grantee shall be allowed an adequate time to prepare, plan and provide a detailed report
as to the timeframe for it to construct its facilities and provide the services required under
this Franchise.

4.5,  Anncxations. The Village shall use its best efforts to notify the Grantee of
all annexations by the Village; and of any and all planned developments in areas expected
to be annexed at the same time the Village informs utilities or other like occupants of the
Village’s rights-of-way. Said notice is to allow the Grantee sufficient foresight into the
future demands on its design, engineering, construction, and capital resources. Should
the Village fail to provide advance notice of actual and planned annexations, the Grantee
shall be allowed an adequate time to prepare, plan, and provide a detailed report as to the
timeframe for it to construct its facilities and provide the services required under this
Franchise. The parties agree that Grantee’s Franchise and Franchise Fee obligations with
respect to annexations are as set forth in the Counties Code — 55 ILCS 5/5-1095(a) — as
amended from time to time; and that the period for which franchise fees shall continue to
be paid to the county shall commence on the later of the date on which the Grantee was
informed of the annexation or the actual date on which the annexation occurred. The
Village shall use its best efforts to provide the Grantee with written notice of the issuance
of building or development permits within the Franchise Area for projects requiring
undergrounding of cable facilitics. The Village agrees to use its best efforts to require the
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builder or developer, to give the Grantee access to open trenches for deployment of cable
facilities and at least sixty (60) business days written notice of the date of availability of
open trenches.

4.6, Service to School Buildings and Governmental Facilities.

4.6.1. Service to School Buildings. The Village and the Grantee
acknowledge the provisions of 220 ILCS 5/22-501(f), whereby the Grantee shall provide
complimentary basic Cable Service and a free standard installation at one outlet to State
accredited K-12 public and private schools not including “home schools,” located in the
Franchise Area within one hundred twenty-five (125) feet of the Grantee’s distribution
cable.

4.6.2. Service to Governmental Facilities. The Village and the Grantee
acknowledge the provisions of 220 ILCS 5/22-501(f), whereby the Grantee shall provide
complimentary basic Cable Service and a free standard installation at one outlet to
municipal buildings located in the Franchise Area within one hundred twenty five (125)
feet of Grantee’s distribution cable. “Municipal buildings” are those buildings owned or
leased by the Village for government administrative purposes, and shall not include
buildings owned by Village but leased to third parties or buildings such as storage
facilities at which government employees are not regularly stationed.

4.6.3. Long Drops. The Grantee may impose an additional charge in
excess of its regular installation charge for any service installation requiring a drop or line
cxtension in excess of the above standards. Any such additional charge shall be
computed on a time plus materials basis to be calculated on that portion of the installation
that exceeds the standards set forth above,

4.7. Emergency Alerts. At all times during the term of this Franchise
Agreement, the Grantee shall provide and maintain an “Emergency Alert System”
(“EAS”) consistent with applicable Federal law and regulation — including 47 C.F.R,,
Part 11 and the “State of Illinois Emergency Alert System State Plan” — as may be
amended from time to time. The Village agrees to indemnify and hold the Grantee
harmless from any damages or penalties arising out of the negligence of the Village, its
employees or agents in using such system.

SECTION 5: Oversight and Regulation by Village

5.1.  Franchise Fees. The Grantee shall pay to the Village a Franchise Fee in an
amount equal to five percent (5%) of annual Gross Revenues received from the operation
of the Cable System to provide Cable Service in the Franchise Area; provided, however,
that Grantee shall not be compelled to pay any higher percentage of fees than any other
video service provider, under state authorization or otherwise, providing service in the
Franchise Area. The payment of Franchise Fees shall be made on a quarterly basis and
shall be due forty-five (45) days after the close of each calendar quarter. If mailed, the
Franchise Fee shall be considered paid on the date it is postmarked. Each Franchise Fee
payment shall be accompanied by a report prepared by a representative of the Grantee
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showing the basis for the computation of the franchise fees paid during that period. Any
undisputed Franchise Fee payment which remains unpaid in whole or in part, after the
date specified herein shall be delinquent. For any delinquent Franchise Fee payments,
Grantee shall make such payments including interest at the prime lending rate as quoted
by Chase Bank U.S.A or ifs successor, from the time of the discovery of the delinquent
payment until the date paid. Any undisputed overpayments made by Grantee to the
Village shall be returned or credited upon discovery of such overpayment and shall be
payable within thirty (30} days of the receipt of written notice from Grantee.

5.1.1. Change in Amount. The Parties acknowledge that, at present, the
Cable Act limits the Village to collection of a maximum permissible Franchise Fee of
five percent (5%) of Gross Revenues. If, during the term of this Agreement, the Cable
Act is modified so that the Village would otherwise be authorized to collect a Franchise
Fee at a rate greater than five percent (5%) of Gross Revenues, the Village may
unilaterally amend this Agreement to increase the required percentage to be paid by the
Grantee to the Village up to the amount permitted by the Cable Act, provided that: (i)
such amendment is competitively neutral; (ii) the Village conducts a public hearing on
the proposed amendment; (iii) the Village approves the amendment by ordinance; and
(iv) the Village notifies Grantee at least ninety (90) days prior to the effective date of
such an amendment. In the event a change in state or federal law reduces the maximum
permissible franchise fee percentage that may be collected, the parties agree the Grantee
shall reduce the percentage of franchise fees collected to the lower of: i) the maximum
permissible Franchise Fee percentage; ii) the lowest Franchise Fee percentage paid by
than any other video service provider, under state authorization or otherwise, providing
service in the Franchise Area or any other cable provider granted a cable franchise by the
Village pursuant to Title 47; or, iii) such Franchise Fee percentage as may be approved
by the Village, provided that: (a) such amendment is competitively neutral; (b) the
amendment is in compliance with the change in state or federal law; (¢} the Village
approves the amendment by ordinance; and (d) the Village notifies Grantee at least ninety
(90) days prior to the effective date of such an amendment.

5.1.2. Taxes Not Included. The Grantee acknowledges and agrees that
the term “Franchise Fee” does not include any tax, fee, or assessment of general
applicability (including any such tax, fee, or assessment imposed on both utilities and
Cable Operators on their services but not including a tax, fee, or assessment which is
unduly discriminatory against Cable Operators or Cable Subscribers).

5.2.  Franchise Fees Subiect to Audit.

5.2.1. Upon reasonable prior written notice, during normal business
hours at Grantee’s principal business office, the Village shall have the right to inspect the
Grantee’s financial records used to calculate the Village’s Franchise Fees; provided,
however, that any such inspection shall take place within two (2) years from the date the
Village receives such payment, after which period any such payment shall be considered
final. The Village and/or its designee may be required to execute a non-disclosure
agreement with the Grantee prior to inspection of the Grantec’s financial records.
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5.2.2. Upon the completion of an independent audit by the Village, the
Village shall provide to the Grantee a final report setting forth the Village’s findings in
detail, including any and all substantiating documentation. In the event of an alleged
underpayment, the Grantee shall have thirty (30} days from the receipt of the report to
provide the Village with a written response agreeing to or refuting the results of the audit,
including any substantiating documentation. Based on these reports and responses, the
parties shall agree upon a “Finally Settled Amount.” For purposes of this Section, the
term “Finally Settled Amount(s)” shall mean the agreed upon underpayment, if any, to
the Village by the Grantee, or overpayment to the Village by the Grantee as the case may
be, as a result of any such audit. If the parties cannot agree on a “Final Settlement
Amount,” either party may bring an action to have the disputed amount determined by a
court of law.

5.2.3. Any “Finally Settled Amount(s)” due to the Village as a resuit of
such audit shall be paid to the Village by the Grantee within thirty (30) days from the
date the parties agree upon the “Finally Settled Amount.” Any overpayment by the
Grantee to the Village shall be credited against subsequent Franchise Fee payments by
the Grantee to the Village consistent with Section 622(b} of the Cable Act as amended
from time to time, until such time as the overpayment is fully credited; or shall be paid by
the Village to the Grantee within thirty (30) days from the date the parties agree upon the
“Finally Settled Amount” in the event no subsequent Franchise Fee payments are due to
the Village. In the event Grantee does not pay the “Finally Settled Amount” within thirty
(30) days, Grantee shall be charged and shall pay, in addition to the amount due, interest
on the amount due equal to the prevailing prime rate interest compounded from the due
date for payment of the “Finally Settled Amount.”

5.2.4. Once the parties agree upon a “Finally Settled Amount” and such
amount is paid by or credited to the Grantee, the Village shall have no further rights to
audit or challenge the payment for that period. The Village shall bear the expense of its
audit of the Grantee’s books and records.

5.3. Interest payments pursuant to this section shall only apply to delinquent
Franchise Fee payments that are solely attributable to the actions of the Grantee. In the
event a payment of delinquent Franchise Fees pursuant to paragraph 5.1 above, or the
payment by Grantee of a “Finally Settled Amount” pursuant to paragraph 5.2.3 above, no
interest shall accrue to any such payment where the Grantee has made a reasonable effort
to obtain information or data that is within the control of the Village that would be
germane to the Grantee’s ability to collect, calculate or remit the correct Franchise Fee
payment for the subject time period.

5.4.  Address Exchange. The Village and Grantee agree that within sixty (60)
days of the Effective Date and in accordance with applicable privacy laws, they will
exchange in clectronic form their respective lists of the addresses located within the
boundaries of the Village in order to ensure that all addresses in the Village are included
in the Grantee’s database for the Village. The parties agree to exchange said address lists
upon written request, but not more than once annually, during the term of this Franchise
Agreement. The Village and Grantee agree to exercise good faith efforts to maintain the
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accuracy of their respective databases. The parties further agree except that in the case of
gross negligence, no penalties or interest shall apply to any errors discovered as result of
any exchanges of information hereunder.

5.5.  Proprietary Information. Notwithstanding anything to the contrary set
forth in this Agreement, the Grantee shall not be required to disclose information which it
reasonably deems to be proprietary or confidential in nature. The Village agrees to treat
any information disclosed by the Grantee as confidential and only to disclose it to those
employees, representatives, and agents of the Village that have a need to know in order to
enforce this Franchise Agreement and who agree to maintain the confidentiality of all
such information. For purposes of this Section, the terms “proprictary or confidential”
include, but are not limited to, information relating to the Cable System design, customer
lists, marketing plans, financial information unrelated to the calculation of Franchise Fees
or rates pursuant to FCC rules, or other information that is reasonably determined by the
Grantee to competitively sensitive. Grantee may make proprietary or confidential
information available for inspection but not copying or removal by the Franchise
Authority’s representative. In the event that the Village has in its possession and receives
a request under a state “sunshine,” public records, or similar law for the disclosure of
information the Grantee has designated as confidential, trade secret or proprietary
consistent with the provisions of 5 1ILCS 140/7 (1), (including but not limited to sub-
sections g, h, i, k, m, v and x) as amended from time to time, the Village shall notify
Grantee of such request and cooperate with Grantee in opposing such request. Grantee
shall indemnify and defend the Village from and against any claims arising from the
Village’s opposition to disclosure of any information Grantee designates as proprietary or
confidential.

SECTION 6: Transfer of Cable System or Franchise or Control of Grantee

6.1.  Neither the Grantee nor any other Person may transfer the Cable System
or the Franchise without the prior written consent of the Village, which consent shall not
be unreasonably withheld or delayed. No transfer of control of the Grantee, defined as an
acquisition of fifty-one percent (51%) or greater ownership interest in Grantee, shall take
place without the prior written consent of the Village, which consent shall not be
unreasonably withheld or delayed. No consent shall be required, however, for (i} a
transfer in trust, by mortgage, hypothecation, or by assignment of any rights, title, or
interest of the Grantee in the Franchise or in the Cable System in order to secure
indebtedness, or (i1) a transfer to an entity directly or indirectly owned or controlled by
Comcast Corporation. Within thirty (30} days of receiving a request for consent, the
Village shall, in accordance with FCC rules and regulations, notify the Grantee in writing
of the additional information, if any, it requires to determine the legal, financial and
technical qualifications of the transteree or new controlling party. If the Village has not
taken final action on the Grantee’s request for consent within one hundred twenty (120)
days after receiving such request, consent shall be decmed granted.

10
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SECTION 7: Insurance and Indemnity

7.1.  Insurance. Throughout the term of this Franchise Agreement, the Grantee
shall, at its own cost and expense, maintain Comprehensive General Liability Insurance
with the Village named as an additional insured with primary coverage for any claim
arising out of the franchisee’s operation and provide the Village certificates of insurance
in accordance with the Village’s generally applicable Right of Way Ordinance.

7.2.  Indemnification. The Grantee shall indemnify, defend and hold harmless
the Village, in accordance with the Village’s generally applicable Right of Way
Ordinance.

7.2.1. The Grantee shall not indemnify the Village for any liabilities,
damages, costs or expense resulting from the willful misconduct or negligence of the
Village, its officers, employees and agents.

7.2.2. Nothing herein shall be construed to limit the Grantee’s duty to
indemnify the Village by reference to the insurance coverage described in this
Agreement.

SECTION §: Public, Educational and Governmental (PEG) Access

8.1, PEG Capacity. The Grantee shall provide capacity for the Village’s
noncommercial public, educational and governmental access (“PEG™) programming
through two Channels (the “Channels”) on the Grantec’s Cable System. Unless
otherwise agreed to by the Village and the Grantee to the extent required by applicable
Jaw, the Channels may be carried on the Grantee’s basic digital service tier. The
Village’s PEG programming shall be provided consistent with Section 611 of the Cable
Act, as amended from time to time.

8.2.  The Grantee does not relinquish its ownership of or ultimate right of
control over a channel by designating it for PEG use. However, the PEG channels are,
and shall be operated by the Village, and the Village may at any time allocate or
realtocate the usage of the PEG channels among and between different non-commercial
uses and Users.

8.3.  OQOrigination Point. At such time that the Village determines that it wants
to establish capacity to allow its residents who subscribe to Grantee’s Cable Service to
receive PEG access programming originated from Schools and/or Village facilities other
than those for which an origination point exists of the Effective Date of this Franchise
Agreement; or at such time that the Village determines that it wants to change or upgrade
a location from which PEG access programming is originated; the Village will give the
Grantee written notice detailing the point of origination and the capability sought by the
Village. The Grantee agrees to submit a cost estimate to implement the Village’s plan
within a reasonable period of time. After an agreement to reimburse the Grantee for its
expenditure, the Grantee will implement any necessary system changes within a
reasonable period of time.

1
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8.4. PEG Signal Quality. Provided PEG signal feeds are delivered by the
Village to the designated signal input point without material degradation, the PEG
channel delivery system from the designated signal input point shall meet the same FCC
technical standards as the remainder of the Cable System set forth in this Agreement.

8.5. PEG Capital Support. At its sole discretion, the Village may designate
PEG access capital projects to be funded by the Village. The Village shall send written
notice of the Village's desire for Grantee to collect as an external charge a PEG Capital
Fee of up to thirty-five cents (30.35) per customer per month charge to be passed on to
each Subscriber pursuant Section 622(g)(2}C) of the Cable Act (47 U.S.C
§542(g)2)(C)). The Grantee shall collect the external charge over a period of twelve
(12) months, unless some other period is mutually agreed upon in writing, and shall make
the PEG capital payments from such sums at the same time and in the same manner as
Franchise Fee payments. The notice shall include a detailed and itemized description of
the intended utilization of the PEG Capital Fee for PEG Access Channel facilities and/or
equipment and the Grantee shall have the opportunity to review and make
recommendations upon the Village’s plan prior to agreeing to collect and pay to the
Village the requested amount. The capital payments shall be expended for capital costs
associated with PEG access. Consistent with the description of the intended utilization of
the PEG Capital Fee, the Village shall be permitted to hold all or a portion of the PEG
Capital Fee from year to year as a designated fund to permit the Village to make large
capital expenditures, if necessary, as long as the Village spends the enfire amount
collected by the end of the term of this Agreement. Moreover, if the Village chooses to
borrow from itself or a financial institution revenue for large PEG capital purchascs or
capital expenditures, the Village shall be permitted to make periodic repayments using
the PEG Capital Fee. Said PEG Capital Fee shall be imposed within one hundred twenty
days (120) of the Village’s written request.

8.5.1. For any payments owed by Grantee in accordance with this Section
8.3 which are not made on or before the due dates, Grantee shall make such payments
including interest at an annual rate of the prime lending rate as quoted by Chase Bank
1J.S.A. or its successor, whichever is higher, computed from time due unfil paid. Any
undisputed overpayments made by the Grantee to the Village shall be credited upon
discovery of such overpayment until such time when the full value of such credit has
been applied to the Franchise Fee liability otherwise accruing under this section.

8.5.2. Grantee and Village agree that the capital obligations set forth in
this Section are not “Franchise Fees” within the meaning of 47 U.S.C. § 542.

8.6.  Grantee Use of Unused Time. Because the Village and Grantee agree that
a blank or under utilized Access Channel is not in the public interest, in the event the
Village does not completely program a Channel, Grantee may utilize the Channel for its
own purposes. Grantee may program unused time on the Channel subject to reclamation
from the Village upon no less than sixty (60) days notice. Except as otherwise provided
herein, the programming of the Access Channel with text messaging or playback of
previously aired programming shall not constitute unused time. Text messaging
containing out of date or expired information for a period of thirty (30} days shall be
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considered unused time. A programming schedule that contains playback of previously
aired programming that has not been updated for a period of ninety (90) days shall be
considered unused time. Unused time shall be considered to be a period of time, in
excess of six (6) hours, where no community produced programming of any kind can be
viewed on an access Channel. Unused time shall not include periods of time where
programming cannot be viewed that are caused by techmical difficulties, transition of
broadcast media, signal testing, replacement or repair of equipment, or installation or
relocation of facilities.

SECTION 9: Enforcement of Franchise

9.1.  Notice of Violation or Default. In the event the Village believes that the
Grantee has not complied with the material terms of the Franchise, it shall notify the
Grantee in writing with specific details regarding the exact nature of the alleged
noncompliance or default.

9.2.  Grantee’s Right to Cure or Respond. The Grantee shall have forty-five
(45) days from the receipt of the Village’s written notice: (A) to respond to the Village
contesting the assertion of noncompliance or default; or (B) to cure such default; or (C) in
the event that, by nature of the default, such default cannot be cured within the forty-five
(45) day period, initiate reasonable steps to remedy such default and notify the Village of
the steps being taken and request an extension of time to cure the default proposing a
projected date that the cure will be completed (the “Projected Date”). The Projected Date
shall be subject to the written approval of the Village; such approval not to be
unreasonably withheld.

9.3.  Enforcement. Subject to applicable federal and state law, and pursuant to
the provisions of 9.2 herein, in the event the Village determines that the Grantee is in
default of any material provision of the Franchise, the Village may seek specific
performance of any provision that reasonably lends itself to such remedy as an alternative
to damages, or seck other equitable relief.

9.4.  Technical Violation. The Village agrees that it is not its intention to
subject the Grantee to penalties, fines, forfeitures or revocation of the Franchise for so-
called “technical” breach{es) or violation(s) of the Franchise, which shall include, but not
be limited, to the following:

9.4.1. in instances or for matters where a violation or a breach of the
Franchise by the Grantee was good faith error that resulted in no or mimimal negative
impact on the Customers within the Franchise Area; or

9.4.2. where there existed circumstances reasonably beyond the control
of the Grantee and which precipitated a violation by the Grantee of the Franchise, or
which were deemed to have prevented the Grantee from complying with a term or
condition of the Franchise.
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SECTION 10: Miscellancous Provisions

10.1. Force Majeure. The Grantee shall not be held in default under, or in
noncompliance with, the provisions of the Franchise, nor suffer any enforcement or
penalty relating to noncompliance or default (including termination, cancellation or
revocation of the Franchise), where such noncompliance or alleged defaults occurred or
were caused by strike, riot, war, earthquake, flood, tidal wave, unusually severe rain or
snow storm, hurricane, tornado or other catastrophic act of nature, labor disputes, failure
of utility service necessary to operate the Cable System, governmental, administrative or
judicial order or regulation or other event that is reasonably beyond the Grantee’s ability
to anticipate or control. This provision also covers work delays caused by waiting for
utility providers to service or monitor their own utility poles on which the Grantee’s cable
or equipment is attached.

10.2. Notice. Any notification that requires a response or action from a party to
this franchise within a specific time-frame, or that would trigger a timeline that would
affect one or both parties” rights under this franchise, shall be in writing and shall be
sufficiently given and served upon the other party by hand delivery, first class mail,
registered or certified, return receipt requested, postage prepaid, or by reputable overnight
courier service and addressed as follows:

To the Village: To the Grantee:

Village of Brookfield Comcast

8820 Brookfield Avenue 155 Industrial Drive

Brookfield, lllinois 60513 Elmhurst, IHinois 60126

ATTN: Village Manager ATTN: Director of Government Affairs

Recognizing the widespread usage and acceptance of electronic forms of communication,
emails and faxes will be acceptable as formal notification related to the conduct of
general business amongst the parties to this contract, including but not limited to
programming and price adjustment communications. Such communication should be
addressed and directed to the person of record as specitied above.

10.3. Entire Agreement. This Franchise Agreement embodies the entire
understanding and agreement of the Village and the Grantee with respect to the subject
matter hereof and supersedes all prior and contemporaneous agreements, ordinances,
understandings, negotiations and communications, whether written or oral. All
ordinances or parts of ordinances that are in conflict with or otherwise impose obligations
different from the provisions of this Franchise Agreement are superseded by this
Franchise Agreement.

10.4. Severability. If any section, subsection, sentence, clause, phrase, or other
portion of this Franchise Agreement is, for any reason, declared invalid, in whole or in
part, by any court, agency, commission, legislative body, or other authority of competent
jurisdiction, such portion shall be deemed a separate, distinct, and independent portion.
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Such declaration shall not affect the validity of the remaining portions hereof, which
other portions shall continue in full force and effect.

10.5. Governing Law. This Franchise Agreement shall be deemed to be
executed in the State of Illinois, and shall be governed in all respects, including validity,
interpretation and effect, and construed in accordance with, the laws of the State of
Illinois and/or Federal law, as applicable.

10.6. Modification. No provision of this Franchise Agreement shall be
amended or otherwise modified, in whole or in part, except by an instrument, in writing,
duly executed by the Village and the Grantee, which amendment shall be authorized on
behalf of the Village through the adoption of an appropriate resolution or order by the
Village, as required by applicable law.

10.7. No_Third-Party Beneficiaries. Nothing in this Franchise Agreement is
intended to confer third-party beneficiary status on any person, individual, corporation or
member of the public to enforce the terms of this Franchise Agreement.

10.8. No Waiver of Rights. Nothing in this Franchise Agreement shall be
construed as a waiver of any rights, substantive or procedural, Grantee may have under
Federal or state law unless such waiver is expressly stated herein.

IN WITNESS WHEREOQF, this Franchise Agreement has been executed by the duly
authorized representatives of the parties as set forth below, as of the date set forth below:

For the Village of Brookfield: For Comecast of 1llinois/Indiana:
By: By:

Name: Name:

Title: Title:

Date: Date:
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